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Abstract: 

Persons with disabilities have the right to enjoy the human rights to life, liberty, equality, security and 
dignity as human beings. However, due to social apathy, psychological barriers, a limited definition of 
“disability” entitled to the protection of the law and lack of proper data, persons with disabilities in India 
remain an invisible category. Although many laws set out to ensure their full and effective participation in 
society, they remain inadequate as they are based primarily on the discretion of the government. Also, the 
judiciary acts as the real protector of persons with disabilities whenever an opportunity arises, but it is not 
possible to approach the judiciary for every request. Unless the foundation of the law is strengthened, 
persons with disabilities cannot fully exercise their rights. 

The present research paper mentions the contemporary situation of people with disabilities with the 
current laws and concepts, and also the researcher believes that it is not only the law that will provide a 
solution to this problem, it is the change in the outlook of the society which may provide a solution to this 
problem. Thus, the horizons of the law should be expanded to provide a “human friendly environment” 
for all persons with disabilities to remove the barriers that impede their development. With timely 
implementation the time has come for effective legislation to protect their interests and empower their 
capabilities which are based on “rights—based approach” rather than charity, medical or social approach. 
Keywords: Disabled, Human Rights, Constitution, Social Awareness, Development. 

Introduction 

Today, persons with disabilities are the largest minority in the world. Numerous research and policy 
studies on disability indicate that more than 10 percent of the world’s population has some form of 
disability.’ In most countries, at least 1 in 10 people have physical, mental or sensory impairment. As 
early as 1957, Kurt Johnson, the then UN Rehabilitation Head, observed that around 12 to 13 percent of 
any country’s population suffered from permanent or long-term disability.” Former World Bank Chief, 
James D. Wolfensohn reported in 2002 that disability can affect 10 to 20 percent of a country’s 


population, a percentage that is expected to grow because of poor health care and diet in early life, 


' United Nations Development Programme, Official Records, UN Document available athttp://www.un.org/disabilities/default.asp?id=18, 
last access on 16" March, 2021. 

? Jose Murickam S.J. and Georgekutty K., Persons with Disabilities in Society, Kerala Federation of the Blind, Trivandrum, [1995], at p. 
2a 
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increasing ageing populations and violent civil conflicts.’ According to the World Report on Disability, 
2011, there are more than one billion people in the world with some form of disability, of which about 
200 million people suffer from severe disability.* It means that almost 15 percent of the world’s 
population lives with a disability in one way or another.” In the coming years, the Report on the Disability 
says, disability will be of even bigger concern as its occurrence is increasing due to an ageing population 
and complex risk of disability among older people, as well as a global growth in chronic health 
conditions, i.e., heart disease, diabetes, cancer and mental health disorders.° Majority of the disabled 
people are found in developing countries.’ In most countries of the world disabled people comprise a 
significant minority;* and their number is considered to constitute one of the world’s largest minorities.” 
Although the Indian Constitution guarantees a full range of civil, political, economic, cultural and social 
rights to persons with disabilities, the necessary mechanisms to make constitutional guarantees a reality 
have been conspicuously absent until recently. They are often denied even basic human rights, and society 
does not accept them. This is especially so when the disability is mental or psychological. However, since 
the last quarter of the 20" century, there has been an increased awareness in the field of disability, both 
nationally and internationally. The period 1983—1992, which was declared by the General Assembly as 
the United Nations Decade for Persons with Disabilities, has emerged as a global movement that 
recognizes the importance of the integration of people with disabilities in society. Today, issues related to 
disabilities are no longer merely welfare measures, but have turned into fundamental human rights issues, 
demanding full participation, equal opportunities and protection of rights from all angles. 

Currently the dominant social attitude towards persons with disabilities has been that of compassion, 
leading to insidious forms of discrimination, the ultimate source of their exclusion and extreme isolation. 
The effects of disability—-based discrimination are particularly severe in areas such as education, 
employment, housing, transportation, cultural life and access to public space and services. Despite some 
progress in the terms of the law, such violations of human rights of persons with disabilities have not been 
systematically addressed in society. The statistics of their situation in India suggest that further reforms 
and policy changes are needed for them. The conditions of persons with disabilities have often been 
extended to rehabilitation and social services. There is a need for more comprehensive legislation to 
ensure the rights of persons with disabilities on an equitable basis in all aspects of persons with 
disabilities such as political, civil, cultural and economic rights. Appropriate measures are needed to 
remove existing discrimination and promote opportunities for persons with disabilities in social life and 


development. 


3 James D. Wolfensohn, Poor, Disabled and Shut Out, Washington Post, 3" December, 2002. 

4 World Health Organization, World Report on the Disability, 2011. 

> Ibid. 

ĉ The World Bank recognizes that increases in global disability are a serious threat to economic development and political stability. [Gary 
L. Albrecht, Katherine D. Seelman and Michael Bury, “Introduction: The Formation of Disability Studies” in Gary L. Albrecht, 
Katherine D. Seelman and Michael Bury (eds.), Handbook of Disability Studies, Sage Publications, Thousand Oaks, (2001), at p. 7]; A 
report on the disabled Americans by Institute of Medicine long back in 1991 said: “Disability ranks as the nation’s largest public health 
problems, affecting not only individuals with disabling conditions and their immediate families, but also society at large”, [Joseph P. 
Shapiro, No Pity: People with Disabilities Forging a New Civil Rights Movement, Universal Book Traders, Delhi, (1994), at pp. 6-7]. 

7 Office of the High Commissioner for Human Rights, Monitoring the Convention on the Rights of Persons with Disabilities: Guidance 
for Human Rights Monitors, United Nations, New York and Geneva, [2010], at p. 7. 

8 Colin Barnes, Geof Mercer and Tom Shakespeare, Exploring Disability: A Sociological Introduction, Polity Press, Cambridge, UK, 
[1999], at p. 11. 

° Gerard Quinn and Theresia Degener, Human Rights and Disability: The Current Use and Future Potential of United Nations Human 
Rights Instruments in the Context of Disability, United Nations, New York and Geneva, [2002], at p. 39; The term “minority” refers to 
a group of people who are numerically less and are in a disadvantaged position compared to the rest of the population and/or who plays a 
minor role in decision making, including decision that affect them. 
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Concept and Meaning of “Disablement” 

According to Webster’s Dictionary, disability is defined as the state of being handicapped, the absence 
of able physical, intellectual, or general strength, an instance of fitness, or similar lack. In its popular 
sense, a disabled person is one who has lost a limb or who is physically deformed in some obvious way. 
In the beginning, the word "disabled". Suggest a state of helplessness; something short of normal 
standards of “physical fitness”. But the standard itself seems vague and inadequate. Each individual has 
one or the other, physical limitation which makes him unable to perform certain routine tasks. 

Suggest a state of helplessness; something short of normal standards of “physical fitness”. But the 
standard itself seems vague and inadequate. Each individual has one or the other, physical limitation 
which makes him unable to perform certain routine tasks. On the contrary, there is no such disability 
which does not prevent a person from doing any work at all.'° For example, a completely blind being may 
be a very better singer; a deaf and dumb being can get a name in creative writing and a person with 
disability can become an effective administrator. This is so because “physical fitness” is also to be judged 
in terms of functional capacity of the individual for a particular task. Viewing it from the “physical 
fitness” point of view, disability may be considered as a limitation in performance of normal activities by 
an individual when compared with a person. "' 

Some of the psychomotor doings that an ordinary being does in his daily life include speaking, writing, 
reading, walking, lifting, climbing, using stairs, going in and out the bed, boarding a bus or train, cooking, 
engaging in employment by choice, etc. These activities are a part of the adaptive process that ordinarily 
provides for—reasonably stable and healthy behaviour of a person in response to the physical, psycho 
social and economic demands of life. 

Generally, the terms “disabled” and “physically handicapped” are used interchangeably. The confusion 
over the meanings of and distinction between these terms further gets multiplied when one author uses the 
term “disability” and other “handicap” to explain the same situation. For example, some writers use the 
expression visual disability or visual handicap for describing the condition of blindness. 

Disability is not a tragedy but an inconvenience. As mentioned above, approximately 650 million 
individuals or one-tenth of the worlds populations are estimated to have some form of disability, e.g., 
visual, auditory, physical, speech, cognitive and neurological. Unlike disability laws in various countries, 
the Persons with Disabilities [Equal Opportunities, Protection of Rights and Full Participation] Act, 
1995 in India recognizes only limited forms of disabilities such as,—leprosy—cured; low vision; 
sightlessness; hearing impairment; mental retardation; locomotors disability and mental illness. 

In pursuance of the United Nations Charter, the United Nations General Assembly adopted the 
Declaration on the Rights of Persons with Disabilities." The term “person with disability” means “any 
person who is incapable of ensuring wholly or partly the necessities of a normal person and or social life 
as a result of deficiency, whether congenital or not, in his physical or mental abilities”.'* In India, there 
are two types of situations of disability that have been dealt with by laws. One, who determines 
compensation on the occurrence of a disability—whether on the road or at the workplace. The 


Workmen’s Compensation Act, 1923 and the Motor Vehicles Act, 1988 are the two major statutes that 


'° Mani Rama, Physical Handicapped in India Policy and Programme, Ashish Publishing House, Delhi, [1988], at p. 14. 
" Lees Dennis and Stella Shaw, Impairment Disability and Handicap, [1974], at p. 142. 

1? UNGS Resolution, 3447 [XXX], 9" December, 1975. 

13 Article 1 of the UNGS Resolution, 3447 [XXX], 9" December, 1975. 
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deal with disability laws relating to compensation. Another situation for making disability laws is when 
individuals become unfit from educational opportunities or perform specific tasks because of their 
disabilities. However, important among these laws is the Persons with Disabilities [Equal Opportunities, 
Protection of Rights and Full Participation] Act, 1995. 
International Initiatives 
Since its inception in 1945, the United Nations has been a tireless campaign for the protection of the 
human rights of all in general and the various disadvantaged sections in particular. Based on the 
International Bill of Rights, the United Nations prepared the first specific document regarding disabilities 
in 1971 in the form of the Declaration on the Rights of Persons with Mental Retardation. Basically, all 
international human rights instruments protect the human rights of persons with disabilities as they apply 
to all persons. Consequently, the principle of universality is the principles of equality and non— 
discrimination which are involved in the tools of human rights. The International human rights law 
stipulates that every person has: 

a) The right to equality. 

b) The right to non—discrimination. 

c) The right to equal opportunity. 

d) The right to independent living. 

e) The right to full integration. 

f) The right to security. 
The Universal Declaration of Human Rights [UDHR]" represents the standard basis that led to the 
standards relating to persons with disabilities that exist today. Article 25[1] of the UDHR specifies the 
socio—economic rights of persons with disabilities: 
“The right to an adequate standard of living, including food, clothing, housing and medical care and social 
services and the right to security in the event of unemployment, sickness, disability, widowhood, and old 
age or other lack of livelihood in circumstances beyond his control.” 
The Universal Declaration recognizes a form of equality rooted in human dignity with equal and 
inalienable rights as the foundation of liberty and justice; that all men are born free, and equal in honor 
and rights; All are equal before the law; and that all are entitled to equal protection against discrimination 
and that all have the right to freedom of thought. The International Covenant on Civil and Political 
Rights, 1966 [ICCPR]" lists a number of rights that are relevant to disability. According to Article 26, all 
people are equal before the law and have the right to equal protection of the law. Although the 
International Covenant on Economic, Social and Cultural Rights [ICESCR] does not specifically mention 
disability, it may be included under “other condition” in Article 2[2], which on any ground is non— 
disability. Demands discrimination such as race and color, and “other status”. In 1969, the United Nations 
General Assembly adopted the Declaration on Social Progress and Development, which launched the 
movement related to the rights of persons with disabilities. Declaring the right to live with dignity for all 
people, the Declaration stressed the need to ensure equal opportunities for social and economic progress 
to the disadvantaged segments of the population. In 1971 the General Assembly adopted the Declaration 
on the Rights of the Mentally Handicapped. The Declaration states that: 


14 Adopted by United Nations General Assembly Resolution No. 217 III, 10" December, 1948. 
'S Adopted by United Nations General Assembly Resolution No. 2200—A XXI, 16" December, 1966. 
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“A mentally challenged person has the same rights as other human beings, to the maximum degree of 
viability.” 

The manifesto calls for national and international guidance so that it can develop to its maximum 
potential. Appropriate medical care, education, training and rehabilitation are rights of persons with 
disabilities. The mentally retarded person has the right to take action to ensure that it will be used as a 
common basis for protection and international action to ensure that it is used to protect the rights of a 
person with a disability. He shall also have the right to economic security and a decent standard of living 
to perform productive work to the fullest extent of his capacity or to engage in other worthwhile 
occupations. He shall also have the right to economic security and a decent standard of living to perform 
productive work to the fullest extent of his capacity or to engage in other worthwhile occupations. 

In 1975, the “Declaration on the Rights of Persons with Disabilities” was adopted by the General 
Assembly. It was the first international document that attempted to define the term “disability”. Like the 
Declaration on Mentally Retarded Persons, this declaration also emphasizes that persons with disabilities 
have the right to respect for their human dignity and to enjoy a decent life, as normal and complete as 
possible. They are entitled to measures designed to become as self-reliant as possible, and their special 
needs must be taken into account at all stages of economic and social planning. 

The Declaration on the Rights of Deaf—Blind Persons, 1979 also guarantees universal human rights for all 
deaf—blind persons. 

Article | of the Declaration states that: 

“every deaf—blind person has the right to enjoy the universal rights that are provided or guaranteed for 
all persons with disabilities by the Universal Declaration of Human Rights and the Declaration of the 
Rights of Persons with Disabilities.” 

In a landmark resolution adopted on 16" December 1976, the United Nations General Assembly declared 
1981 as the “International Persons with Disabilities” with the theme “Full Participation and Equality”. 
Two international human rights treaties, namely the Convention on the Elimination of All Forms of 
Discrimination against Women, 1979 [CEDAW], and the Convention on the Rights of the Child [CRC], 
highlighted the particular vulnerability of women and children to rightful abuse. 

Thus, the United Nations and its various agencies are making a significant contribution towards the 
integration of persons with disabilities by adopting various conventions, declarations and 
recommendations. 

National Legal Framework 

[A] The Constitution of India 

Equality, dignity, autonomy and liberty are the founding principles on which international human rights 
law is based. These values have substantially influenced the fundamental law of democratic politics and 
are reflected in the constitutions of most democratic states, including India... Giving the structure and 
philosophy of governance in the Preamble of the Indian Constitution, it is clearly declared, ... Protection 
for all its citizens; Justice: socio-economic and political; Freedom: thought, expression, belief, faith and 
worship; Equality: status and opportunity; and to promote among them all fraternity ensuring the dignity 
of the individual and the unity and integrity of the nation. 


[1] Equality 
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The Indian Constitution guarantees equality before the law and equal protection of the law to all citizens 
under the right to equality;'° and it prohibits discrimination on grounds of “religion, race, caste, sex, place 
of birth or any of them”.'’ Further, in order to ensure equality in results, it shall make provisions for the 
State under Articles 16[3] and 16[4] to make any law or provide for the reservation in favor of any 
backward classes of the citizens, in the opinion of the state, its services are not adequately represented. 

[2] Non—Discrimination 

The formal recognition of discrimination on the basis of disability is a recent phenomenon and laws 
enacted twenty years ago generally did not include disability in the list of prohibited discrimination. For 
example, Articles 15 and 16 of the Constitution prohibit discrimination in terms of employment and 
access to public facilities on grounds of religion, race, caste, sex and place of birth, but is silent on 
disability. In fact, the service rules up to 1995 barred persons with disabilities from entering higher grades 
of service. These rules gave the employer the right to force premature retirement in the public interest, 
and often employees who received disability while in service were either fired or reduced in rank. In most 
cases his opportunity for career growth was suspended forever. 

[3] Directive Principles of State Policy and the Fundamental Rights 

The Preamble, Directive Principles of State Policy and Fundamental Rights enshrined in the Constitution 
envisage a very positive role for the underprivileged citizens of the State. Article 41 declares that, “the 
State shall, within the limits of its economic capacity and development, make effective provision for the 
right to work, to education and to public assistance in cases of unemployment, old age, disease and 
incapacitation”. Article 46 on the State to “promote with special care the educational and economic 
interests of the weaker sections of the people, and ... protect them from social injustice and all forms of 
exploitation”. 

[B] The Protection of Human Rights Act, 1993 

Following the ratification of the International Agreement on Economic, Social and Cultural Rights 
[ICESCR] and the International Agreement on Civil and Political Rights [I[CCPR], India enacted the 
Human Rights Protection Act, 1993. The Act provides for the establishment of National Human Rights 
Commission and State Human Rights Commissions for better protection of human rights. Section 2[d] of 
the Act defines “Human Rights” as: “Rights relating to life, liberty, equality and honour, guaranteed by 
the Constitution or in international contracts and enforceable by courts in India”. Thus, the Act provides a 
mechanism to oversee the implementation of various constitutional provisions and obligations under 
international covenants on various rights, including economic, social and cultural rights. It also indicates 
India’s readiness to enforce non—equitable rights. 

[C] Disability Laws 

During the 1970s a distinctive self-support movement of people with disabilities began a sustained 
campaign demanding protection and recognition of their human rights. In this direction, it sought to enact 
a comprehensive legislation having a right—based approach with special emphasis on social and economic 
rights. Although the government recognized the need for such a law in 1980, it was enacted only in 1995. 
The delay can be attributed to the fact that the Indian Constitution, while distributing legislative powers 


between the Center and the States, placed the issue of disability in the State List in Entry 9 of Schedule 7. 


' Article 14 of the Indian Constitution. 
17 Articles 15 and 16 of the Indian Constitution. 
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With the signing of the Declaration of Equality and Full Participation of Persons with Disabilities in the 
Asian and Pacific Region, the Parliament of India gained the ability to legislate on disability issues. 
Article 249 of the Constitution empowers the Parliament to make laws on any subject in any of the lists in 
order to fulfill its international obligations. 

[D] Some of the other Important Acts 

[1] Persons with Disabilities [Equal Opportunities, Protection of Rights and Full Participation] Act, 
1995 

The Act is a combination of service-oriented and rights—based legislation based on the following 
approaches: prohibition of discrimination on the basis of disability in various walks of life; positive 
discrimination in favor of people with disabilities; granting exemptions in their favor to remove related 
disabilities; and include them in mainstream programmes. The Act provides for both preventive and 
promotional aspects of rehabilitation such as education, employment and vocational training, reservation, 
research and manpower development and creation of a barrier free environment. 

[2] National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and 
Multiple Disabilities Act, 1999 

This act was passed by the Parliament with a very progressive objective, namely to enable persons with 
disabilities to live independently and as fully as possible within and close to the community to which they 
belong. The idea is not to kick people out of society and keep them in residential institutions but to 
encourage them to live within their families. They have the right to be with their families. Another 
objective is to develop procedures for the appointment of guardians and trustees for persons with 
disabilities who require such protection. The Act also provides for creating a conducive environment in 
the community and also envisages counseling and training of family members of persons with disabilities. 
Role of Indian Judiciary 

The role of the judiciary is important in the protection and empowerment of persons with disabilities. In 
recent times, the Indian judiciary has emerged as a defender of human rights and its response to human 
rights violations has been optimistic. Although initially scanty, judicial activism in the field of human 
rights has begun to emerge as a new hope for vulnerable groups. The Apex Court has progressively 
interpreted the Disabilities Act, 1995 for the benefit of persons with disabilities in many cases. In Javed 
Abidi v. Union of India,'* the Apex Court, having regard to the objectives of the Act, held that the Court 
cannot neglect the true spirit and purpose of the Act to create and make special, barrier free environment 
for persons with disabilities. In Chandan Kumar Banik v. State of West Bengal,” the Supreme Court 
had to intervene to provide relief to the mentally challenged prisoners of Hooghli district hospital who 
were kept chained by the hospital administration to control their unruly or violent behaviour. 

Directions were issued by the Supreme Court in Sheela Barse v. Union of India” that physically and 
mentally retarded children and abandoned or destitute children shall be kept in protective or observation 
homes and if such children are charged with any offence. There will be investigation and prosecution 
against him. The establishment of Juvenile Courts in each district should be expedited and a cadre of 


trained magistrates should be created to deal with such cases. 


18 ATR 1999 SC 512. 
'° [1995] Supp. [4] SCC 505. 
2 11986] 3 SCC 632. 
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In National Federation of the Blind v. Union Public Service Commission,” the Apex Court was 
activated to direct the Public Service Commission to allow blind persons to appear in examinations for the 
Indian Administrative and Allied Services. The Court allowed the petition. The Court also accepted the 
request of the petitioners to write in Braille scripts or with the help of the author. 

Conclusion 

It is clear from the review given in the previous paragraph that the disability rights movement across the 
world has started a new thinking among non-disabled persons that people with disabilities should also be 
provided with equal opportunities and equal treatment by the society. Despite international and national 
movements, it is clear from various statistics that the existing facilities are grossly inadequate. In some 
cases, the foundation has been laid, while in others, the beginning has to be made. Though laws have been 
passed to protect the rights of persons with disabilities, their implementation has been slow. However, 
new laws cannot bring about the rights of the disabled unless we as human beings consider that in 
addition to access, education, health care, rehabilitation services and employment, all persons with 
disabilities need a safe, secure and accessible environment. The need of the dignity of those who are 
respectable. We as humans have to learn to care for all human beings, with due respect for all their 


differences. 


ois os K KK K K K K K K K K K K K K 2K K K K K K K K K ok K ok 


21. [1993] 2 SCC 411. 
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